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made. A DOE decision constitutes final 
agency action and is conclusive. 

(c) Progress reports. Within one year 
after the reverse auction in which a 
bidder successfully competed, the bid-
der must submit a progress report that 
includes all additional information re-
quired by the solicitation in which the 
bidder submitted a successful bid and 
which demonstrates that the bidder 
has: 

(1) Acquired the site where its pro-
posed eligible cellulosic biofuels pro-
duction facility is or will be located; 

(2) Obtained secure financing com-
mitments for the plant or expansion 
thereof, as necessary to produce cellu-
losic biofuels; and 

(3) Entered into a written engineer-
ing, procurement, and construction 
(EPC) contract for design and construc-
tion of the eligible cellulosic biofuels 
production facility; such EPC contract 
must provide for completion of con-
struction of the eligible cellulosic 
biofuels production facility such that 
operations at the plant or plant expan-
sion will commence within three years 
of the reverse auction in which the bid-
der successfully competed. 

(d) Production agreement. Within 90 
days after submission of its progress 
report under paragraph (c) of this sec-
tion, the successful bidder must enter 
into an agreement with DOE which re-
quires the bidder to begin production of 
commercially significant quantities of 
cellulosic biofuels, at the eligible cellu-
losic biofuels production facility that 
was the subject of the relevant bid, not 
later than three years from the date of 
the acceptance of the successful bid. 

(e) Confirmation of continuing eligi-
bility. After receiving the progress re-
port described in the paragraph (e) of 
the section and upon confirmation by 
DOE that the successful bidder has en-
tered into a production agreement with 
DOE, as described in paragraph (d) of 
this section, DOE will confirm to the 
bidder that it continues to meet the 
eligibility requirements of this part. 

(f) Contractual condition on eligibility. 
(1) As a condition of the receipt of an 
award under this part, a successful bid-
der in a reverse auction under this part 
must demonstrate that it has fulfilled 
the terms of its production agreement 

entered into with DOE pursuant to 
paragraph (d) of this section. 

(2) As a condition of continuing to re-
ceive production incentive payments 
under this part, a bidder that has en-
tered into a production agreement with 
DOE must annually submit to DOE, by 
a commercially reasonable date speci-
fied by DOE, verification of the bid-
der’s production volumes for the prior 
calendar year. Within 90 days of the 
submission of such verification, DOE 
shall notify the successful bidder 
whether the bidder has fulfilled the 
terms of the production agreement and 
shall make payment of any production 
incentive awards then outstanding for 
the one year period covered by the 
verified data submission. 

§ 452.5 Bidding procedures. 
DOE shall conduct an electronic re-

verse auction through a limited dura-
tion single bid per producer auction 
process open only to pre-auction eligi-
ble cellulosic biofuels producers. The 
following procedures shall be used: 

(a) DOE shall accept only electronic 
bids received from pre-auction eligible 
cellulosic biofuels producers during the 
open window established in the solici-
tation. The open window shall consist 
of a single continuous period of at least 
four hours for each auction. 

(b) Bids shall identify an estimated 
annual production amount from an eli-
gible cellulosic biofuels production fa-
cility on a per gallon, site, entity, and 
year specific basis for a consecutive six 
year production period. A bid also may 
be submitted for additional incentives 
for uncovered production volumes at a 
site where an award was made in an 
earlier auction round. 

(c) All bids must set forth the meth-
odology used to derive the estimates of 
annual production volumes covered by 
the bid and the bid shall be calculated 
on a gasoline equivalent volumetric 
basis using the lower heating Btu value 
of the fuel compared to the lower heat-
ing Btu value of gasoline. 

(d) All bids will be confidential until 
45 days after the close of the window 
for submission of bids for the reverse 
auction. 

(e) Bid evaluation and incentive 
awards selection procedures include 
the following: 
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(1) After DOE evaluates the bids re-
ceived during the open window, it 
shall, within 45 days following the 
close of the open window for submis-
sion of bids for the reverse auction, an-
nounce on DOE’s website and by direct 
mail the names of the successful bid-
ders and the terms of their bids. 

(2) DOE shall issue awards for the bid 
production amounts beginning with the 
bidder that submitted the bid for the 
lowest level of production incentive on 
a per gallon basis. 

(3) In the event of a tie among the 
lowest bids, preference will be given to 
the lowest tied bidder based on DOE’s 
evaluation of the extent to which the 
tied bids meet the following criteria: 

(i) Demonstrates outstanding poten-
tial for local and regional economic de-
velopment; 

(ii) Includes agricultural producers 
or cooperatives of agricultural pro-
ducers as equity partners in the ven-
tures; and 

(iii) Has a strategic agreement in 
place to fairly reward feedstock sup-
pliers. 

(4) In the event more than one lowest 
tied bid equally meets the standards in 
paragraph (c)(3) of this section, the 
award will be distributed equally on a 
per capita basis among those lowest 
tied bidders meeting the standards. 

§ 452.6 Incentive award terms and lim-
itations. 

(a) Amount of incentive. Subject to the 
availability of appropriated funds and 
the limitations in paragraph (c) of this 
section, an eligible cellulosic biofuels 
producer selected to receive an award 
shall receive the amount of the produc-
tion incentive on the per gallon basis 
requested in the auction solicitation 
for each gallon produced and sold by 
the entity during the first six years of 
operation of its eligible cellulosic 
biofuels production facility. 

(b) Failure to commence production. 
Except in the circumstance of a force 
majeure event, as solely determined by 
DOE, failure by an eligible cellulosic 
biofuels producer that made a success-
ful bid to commence production of cel-
lulosic biofuels, at the eligible cellu-
losic biofuels production facility that 
was the subject of the successful bid, 
by the end of the third year after the 

close of submission of the open window 
of bids for the reverse auction in which 
it submitted a successful bid, shall re-
sult in immediate revocation of DOE’s 
award to that producer. 

(c) Failure of the successful bidder to 
meet annual production obligations. Ex-
cept in the circumstance of a force 
majeure event, as solely determined by 
DOE, a successful bidder’s failure to 
produce at least 50 percent of the vol-
umes specified in its production agree-
ment by December 31 of any year cov-
ered by the bid shall result in imme-
diate revocation of DOE’s award; if the 
successful bidder produces 50 percent or 
more of the volumes set forth in the 
production agreement on an annual 
basis by December 31 of any year cov-
ered by the agreement, any production 
shortfall will be carried forward and 
added to the successful bidder’s produc-
tion obligations for next year covered 
by the agreement. 

(d) Shortfalls remaining at the end of 
the production period. If, for any reason, 
by December 31 of the last year of the 
production agreement, the bidder has 
failed to produce the total production 
volumes for all years covered by the 
agreement, any such remaining short-
fall shall be awarded to the bidder with 
the next lowest bid in the auction 
round for which the award was made. 
If, however, the next best bidder is un-
able to enter into a production agree-
ment with DOE within 30 days after 
being notified of its award, the short-
fall shall be allocated instead to the 
next reverse auction. 

(e) Incentive award limitations. The 
following limits shall apply to awards 
of cellulosic biofuels production incen-
tives under this part: 

(1) During the first four years after 
the commencement of the program, the 
incentive shall be limited to $1.00 per 
gallon. For purposes of this limitation, 
the program shall be deemed to have 
commenced on the date that the first 
solicitation for a reverse auction is 
issued; 

(2) A per gallon cap over the remain-
ing lifetime of the program of $.95 per 
gallon provided that— 

(i) This cap shall be lowered by $.05 
each year commencing the first year 
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